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Rochelle &5,

[7] “The combination of

the members of ASCAP in transferring all
their non-dramatic performing rights to
ASCAP, is a combination in restraint of
interstate trade and commerce, which is

prohibited by § 1 of the anti-trust laws.”
[8]

FIJER N. Witmark and Sons v. Jensen
ZH, [9) #EKRILA,

denied, therefore, that plaintiffs and their

“It cannot be
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associates, acting in concert through

ASCAP, fix prices and completely control
competition and thereby restrained trade in
violation of Section 1 of the Sherman Anti-
Trust Act....” [10]
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Amended Final Judgment (“AFJ”).
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1. Section 115 2% ¥ & [ “ 56 ] i 7] ”

( “mechanical license”) 15 ¥ & 4,
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2. Section 106 (6) of U.S.C Title 17
prescribes that the public performance by
means of a digital audio transmission is
controlled by the sound recording copyright
owner. Section 106 (6) is a three-tiered
structure under which, the interactive digital
transmission must be authorized by the
sound recording copyright owner, the non-
interactive digital transmission is within
statutory licensing and the traditional over-
air broadcasting is exempt.

3. KT XUy A A NS
STATEMENT OF THE DEPARTMENT OF
JUSTICE ON THE CLOSING OF THE
ANTITRUST DIVISION'S REVIEW OF
THE ASCAP AND BMI CONSENT
DECREES (Aug. 4th, 2016), available at:
https://www.justice.gov/atr/file/882101/dow
nload.

4. 40, £ Herbert v. Shanley, 242 U.S.
591 (1917) %+, Herbert /£ N & H %
ASCAP [k Nz —, B A&
IRAE R EIPOUE , Bt 4SO AT VR 9, B
H 60,5 AR P 5 AR AR i R A b R AN 1
AW 2 AT A 2 LE RN H i 2 H
BRI BT SRS U A

5 XA M MA4KkH (Music Copyright
Associations and the Antitrust Laws) ,
Israel

authored by Robert Goodman,
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Indiana Law Journal, Volume 25, Winter
1960, at Page 169,

http://www.repository.law.indiana.edu/cgi/v

available at:

iewcontent.cgi?article=3728&context=ilj.

6. Id.

7. See, Alden-Rochelle v. ASCAP, 80 F.
Supp. 900 (S. D. N. Y. 1948).

8. 1d, at 894.

9. See, 80 F. Supp. 843 (D. Minn. 1948).
10. Id, at 849.

11. See, United States v. American Society
of Composers, Authors and Publishers,
Dist. Ct., S. D. N. Y. No. E 78-388 (1934).
12. CCH Trade Reg. Reporter, par. 52, 533
(1941).

13. United States v.
Composers, Authors & Publishers, 1950-
51 Tr. (CCH) 162,595, 63,756
(S.D.N.Y. 1950).

14. United States v. American Soc’y of

Am. Socy of

Cas.

Composers, Authors & Publishers, No. 41-
1395 (S.D.N.Y. Mar. 16, 2001).

15. “Because consent decrees embody a
compromise between parties who have
waived their rights to litigation, they should
be construed basically as contracts.” See,
275 F.3d 168 (2nd Cir. 2001), at Paragraph
19.

16. “Therefore, we construe Section XIV to
require that when an applicant may obtain
alternative licensing under the BMI Decree,

and the applicant requests a blanket
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license with a fee structure that reflects
such alternative licensing, BMI must advise
the applicant of the fee it deems reasonable
for such a license. Failure to do so will
empower the district court to set a
reasonable fee.” Id., at Paragraph 27.

17. “BMI seeks to charge an ‘option value
premium’ in consideration for giving DMX
additional flexibility over the traditional flat
fee blanket license. The United States
believes that this proposed increased fee
undermines the BMI Consent Decree.
BMI’'s approach would deter users from
engaging in direct licensing with rights
holders — a critical component of the
structures created under the decree.” See,
MEMORANDUM OF THE UNITED
STATES ON DECREE CONSTRUCTION
ISSUES,

https://www.justice.gov/atr/case-

available at:

document/memorandum-united-states-
decree-construction-issues-relating-

united-states-v.
18. “Consent

compromise between parties who have

decrees embody a

waived their rights to litigation,...”, supra
note 15, at Paragraph 19.

19. E.g., “The aim and result of every price-
fixing agreement, if effective, is the
elimination of one form of competition. The
power to fix prices, whether reasonably

exercised or not involves power to control
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the market and to fix arbitrary and
unreasonable prices. The reasonable price
fixed today may through economic and
business changes become the
unreasonable price of to-morrow. Once
established, it may be maintained
unchanged because of the absence of
competition secured by the agreement for
a price reasonable when fixed. Agreements
which create such potential power may well
be held to be in themselves unreasonable
or unlawful restraints, without the necessity
of minute inquiry whether a particular price
is reasonable or unreasonable as fixed and
without placing on the government in
enforcing the Sherman Law the burden of
ascertaining from day to day whether it has
become unreasonable through the mere
variation of economic conditions.” See,
United States v.Socony Vacuum OQil Co.,
310 U. S. 150 (1940), at 839,840.

20. “Earlier cases holding ASCAP to be an
illegal monopoly had also relied on United
States v. Socony Vacuum Oil Co., 310 U.
S. 150 (1940).” See, note 19, THE
ANTITRUST ASPECTS OF
MERCHANDISINGMODERN MUSIC: THE
ASCAP CONSENT JUDGMENT OF 1950,
authored by Sigmund Tmberg, available at:
https://scholarship.law.duke.edu/cgi/viewc
ontent.cgi?article=2599&context=lcp.

21. Broadcast Music, Inc. v. CBS, Inc.

Wz HEE | 2017 4 12 H 27 H

22.1d. at 16-24.

23. E.g., “The consent decrees remain vital
to an industry that has grown up in reliance
on them.” See, supra note 3, at page 22.
24, See, COMMENTS OF THE
AMERICAN SOCIETY OF COMPOSERS,
AUTHORS AND PUBLISHERS, Docket
No. 2014-03,
https://www.copyright.gov/docs/musiclicen
singstudy/comments/Docket2014_3/ASCA
P_MLS_2014.pdf.

25. See, supra note 21.

available at:

T AR T D PR BR AT 2 55 BT B B R
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