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Break-up Fees in Business Agreements
(By Maxime Mekki-Kaddache, Lucile Lam
and Wanissa Nemsi,
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( Penalty

Under French law, break-up fee provisions

can be considered differently depending
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upon their purpose. This qualification will
lead to the application of different rules,
including the risks linked to them...If the
aim of the break-up fee provision is to allow
one party to back out of the deal (by paying
the fees) it will be regarded as a withdrawal
clause ("clause de dédit"), which s
enforced as written...The court analyzed it
as a withdrawal clause rather than a
penalty clause, as it permitted to withdraw
by paying a
consequence, there was no possibility for

compensation. As a

the judge to revise a withdrawal clause.
Such clauses have nothing linked with the
remedy of a damage, they are only the
price of withdrawal...If the aim of the clause
is to sanction a party for backing out, then
the clause will be regarded as a "penalty
clause." This will allow the judge, under
article 1152 of the French Civil code, to
revise the clause if "it is manifestly

excessive or insufficient."
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