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HKEX Listing Decision on VIE Structure and Its Latest

Updates

* TRk | ER PR XA
By Michael Yu | Wu Wang | Jessica Luo | Lydia Liu
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The HKEX Listing Decision (HKEx—LD43—3)
on VIE Structure (the “VIE Listing Decision”)
was initially promulgated in 2005 and
subsequently revised in November 2011,
August, November and December 2012
respectively in addition to its latest revision
made in November 2013.

This article aims to give the readers an overview
of the VIE Listing Decision in respects of: (i) the
approach adopted by the HKEXx to approving a
listing application, (ii) the approach adopted by
the HKEx to examining a listing application, (iii)
the limitations on the application of VIE
structure, (iv) the requirements on the contents
of VIE agreements, (v) the requirements on the
disclosure of VIE structure and (vi) the
requirements regarding the PRC legal opinion.

1. Content and Structure of VIE Listing
Decision

The VIE Listing Decision consist of 6 parts:
Summary, Summary of Facts, Issue Raised for
Consideration, Applicable Listing Rules or
Principle, Analysis, and Decision. The most
important component is considered to be the
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Decision part, which has been developed from
one paragraph (Paragraph 15) to the current six
paragraphs (Paragraphs 15-20).

2. Approach Adopted by HKEx to Approving
a Listing Application (Paragraph 15)

Since the VIE Listing Decision’s inception, the
HKEx has never changed its “disclosure-based
approach” to approving a listing application and
determining that an applicant and its business
would be suitable for listing if disclosure and the
risks associated therewith of the VIE
agreements are properly made in the listing
documents. Although it adopted a “disclosure-
based approach,” the HKEx thereafter in terms
of fact still imposed certain restrictions and
requirements on the content and application of
the VIE structure/agreements.

3. Approach Adopted by HKEx to Examining
a Listing Application (Paragraphs 16-17)

Two approaches are adopted by the HKEXx to
examining a listing application:(i) the listing
application will be examined on a case-by-case
basis after full consideration of the reasons for
adopting the VIE structure and subject to the
conditions in the listing decision; and (ii) if non-
restricted businesses are involved, the Listing
Division will normally refer the case to the Listing
Committee.

4. Limitations Imposed by HKEx on the
Application of VIE Structure (Paragraph
16)

The attitude of HKEx towards the use of VIE
structure for a foreign restricted business is
different from that towards the use of VIE
structure for a non-restricted business under the
PRC’s laws.

On the one hand, for the non-restricted
business, the HKEx does not explicitly prohibit
the use of VIE structure. The HKEXx only requires
that the Listing Division should normally refer the
case to the Listing Committee if the VIE
structure is used for such non-restricted
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business.

One the other hand, for the foreign restricted
business, the VIE Listing Decision added a Sub-
paragraph 16A in its latest November 2013
update to further clarify and confirm that: (i) the
use of VIE structure is permitted only to address
the foreign ownership restriction; and (ii) for
requirements other than the foreign ownership
restriction, the HKEXx requires that applicants
should demonstrate to the satisfaction of the
HKEXx that they have, upon advice from their
legal advisers, reasonably assessed the
requirements under all applicable rules and have
taken all reasonable steps to comply with them
before listing (the “Sub-paragraph 16A”).

In China, the “restrictions” imposed on the
foreign investors are reflected in 3 aspects: (i)
restrictions on the foreign shareholding
percentage; (ii) restrictions on the foreign
investment manners (e.g., in a required manner
of Sino-foreign equity joint venture or Sino-
foreign cooperation joint venture); and (iii)
restrictions on the foreign investors’ industrial
background/qualifications.

One question may arise from the above Sub-
paragraph 16A — whether the VIE structure
should be permissible under Sub-paragraph 16A
in case that the PRC laws and regulations only
impose restrictions on the foreign investors’
industry qualifications but not on the foreign
shareholding percentage (e.g., the current rules
regulating the foreign investment in advertising
business in China require the foreign investor
should be advertising enterprises, but require
nothing on the foreign shareholding percentage).
In this regard, it is advisable to consult with
HKEX in advance on a case-by-case basis.

5. HKEx’s Requirements on the Content of
the VIE Contracts (Paragraph 18)

For the content of the VIE agreements,
requirements on the power of attorney, dispute
settlement and disposal of VIE company assets
were added into the VIE Listing Decision in its
2011 revision for the purpose of protecting the
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interests of the listed company and the
investors. Additionally, in this latest November
2013 revision, a new requirement on the
repayment of consideration was added into the
VIE Listing Decision and set out as below:

The applicant must unwind the VIE structure as
soon as the law allows the business to be
operated without them. The registered
shareholders of the VIE company must
undertake that, subject to the relevant laws and
regulations, they must return to the applicant
any consideration they receive in the event that
the applicant acquires the shares of a VIE
company when unwinding the VIE structure. The
undertaking must be disclosed in the listing
documents.

In this article, the “VIE company” refers to the
onshore operation entity controlled by the
offshore listed entity through VIE agreements.

6. Disclosure Requirement of HKEx on VIE
Structure (Paragraphs 19-20)

For the disclosure of VIE structure, the HKEX
requires the applicant to disclose the contents of
the VIE agreement and the risks associated
therewith. As for the content disclosure,
attention should be paid to the following updates
made in 2012, which specifically required that
appropriate arrangements should be made to
protect the applicant’s interests in the event of
death, bankruptcy or divorce of the VIE
company’s registered shareholders.

Since the “Divorce Event of Tudou.Com’s
Founder” revealed that the divorce of the
registered shareholder may affect the stability of
VIE structure, how to properly keep away the
risks arising from the death, bankruptcy or
divorce of the VIE company’s registered
shareholders has been a tough issue in the
commercial world. This issue should be
considered and addressed appropriately
beforehand if the company has a plan to list in
Hong Kong through VIE structure.

Global Law Bulletin | February 2014

www.globallawoffice.com.cn



7. HFWBEZ P EERE R R ER
(25 18A K% 19(k)%%)

(VIE FHiyesk) 78 2013 4F 11 H 1R 5 #r
FRHTIE T I T A [ L SR

() AR R SR R L E A FeVRAb
Bl 5L B2 VIE S5 Fay s ] iz 8 PR 1l A1 43
BRI SS Chnep R 2 G xRk 55 ), A
B P %5t VIE £ 240 AR T8 DL P o 2B 47— T T
W, A REETE S 20 B 1 OF AN S % 5
PFHLGERL, BifE A % VIE & RIA SR
PR T B R R TE R R L
JUA I8 24 B MU AR 00 R SR (T
AE) » DUIESEA REMIVE & LR Gk

(=) Wik VIE AR @ EaEhESEN, W

] A i 2504 L IR TR, W R
YA LA ST E AR T LA
A L B TN € N TE 3K

BB ERWEMES 8B R
(484.hk) . IGG (8002.hk) F f# Fft H. 7
(434.hk) X = [E Mgl S VIE 4514
39 F 2013410 H 03 H. 10 H 18 HAI 11
H 12 HeRfERE s — @ ok,

AT, o [ B A R AN fo VA 45 B2 4
VIE Z5 K45 il B B A i 558 R ) AT Mk (192
HAGEM A Z W, Frel EIR S — 2 E I
5 B AT A — € R R . EXE 5 2k
R, MXEA VIE T RA — 5 i8S
Yo FERMEIRACIZAA R G 200, P E%
LR VIE SRR Ak R e, 3 R fGE
H B R A E W, B AR
FE U Ja 2 6 A R UE B0 v ik B 21

7. Requirements of HKEx Regarding the
PRC Legal Opinion (Sub-Paragraphs 18A
and 19(k))

In the latest November 2013 update, two new
requirements regarding the PRC legal opinion
were added into the VIE Listing Decision,
including:

1. where the relevant laws and regulations
specifically disallow foreign investors from
gaining control of or operating a foreign
restricted business through the use of a VIE
structure (e.g., on-line game business in the
PRC), the legal adviser’s opinion on the VIE
agreements must include a positive confirmation
that the use of the VIE structure does not
constitute breach of those laws or regulations
and that the VIE agreements will not be deemed
invalid or ineffective under those laws and
regulations. The legal opinion must be
supported by appropriate regulatory assurance,
where possible, to demonstrate the legality of
the VIE contracts.

2. if the VIE company’s operations are
conducted in the PRC, a positive confirmation
from the PRC legal advisers that the VIE
agreements would not be deemed as
“concealing illegal intentions with a lawful form”
and void under the PRC contract law.

We understand the above two requirements may
have some connections with the listing of
Forgame (484.hk), IGG (8002.hk) and Boyaa
(434.hk), each of which is an online game
company listed in Hong Kong respectively on 3
October, 18 October and 12 November of 2013.

Under the current legislation in China, it is rare
to find a VIE structure which is explicitly
prohibited in a foreign restricted business, thus
the application of item (1) above is rather limited.
However, item (2) above may be applied
generally in the VIE-involved listings. Prior to
this paragraph being issued by the HKEX, the
PRC legal advisors would customarily render
their legal opinions with qualifications in respect
of the legality of the VIE agreements and opined
that the possibility of the VIE agreements to be
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Did Walmart Take Back Yihaodian’s Third-party Platform Business
Using New Foreign Investment Options Available in the (Shanghai)
Pilot Free Trade Zone? —Review on the Impact the Negative List of
China (Shanghai) Pilot Free Trade Zone may have on Foreign
Investment in China’s Value-added Telecommunication Services
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In August 2012, the U.S. retail giant Wal-Mart
Stores, Inc. (“Walmart”) was approved to acquire
a controlling stake in Yihaodian, one of China's
largest online supermarkets under the condition
that it divest itself of Yihaodian’s third-party
platform business in order to comply with anti-
trust decisions made by the Ministry of
Commerce of China (“MOFCOM”). However, it
was recently reported that?, since new policies
promulgated by the China (Shanghai) Pilot Free
Trade Zone (“Shanghai FTZ”) have allowed
foreign investors to hold more than 50% equity
interest in third-party platform businesses,
Walmart therefore established a joint venture
company in Shanghai FTZ in November 2013,
and has achieved its initial target of engaging in
Yihaodian’s third-party platform business.

NEZ WERMIE (1 SIETHHEEE.: 48R XIEES %) ¢ http:/tech.sina.com.cn/i/2013-12-

11/06078994834.shtml;

2 please refer to Yihaodian breaches divesture dilemma: recovering platform business through Shanghai FTZ

reported by Sina.
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Did Walmart actually acquire control of
Yihaodian’s third-party platform business by
taking advantage of such break-through
provision that foreign investors are allowed to
hold more than 50% equity interest in third-party
platform businesses in the Shanghai FTZ? This
article will take a look at this ques;tion.4

Before looking into this question, let’s first take a
look at an overview of the acquisition deal
between Walmart and Yihaodian.

I. The Whole Story

Based on relevant materials®, at the time of
Walmart’s investment in Yihaodian, the
corporate structure of Yihaodian might have
been a VIE structure shown as below:

AEERaRLTE (HAEIERY ¢
Miuhai Holdings Limited (Miuhai Holdings) +

h 4

100%+

F IS FR LT
Xin Gang Ling Co.,

(ABER) «
Ltd. (Niuhai HK)+

1§ #h/Offshore+

18 M/ Onshore+

Miuhai Information Technolog

HAFEERABFRLT (ABEE) «
y Co., Ltd. (Miuhai Shanghai)+

s

Contractual Control+

EBEExERFRSHRLAT (EEEESE)w
Shanghai Yishiduo E-Commerce Co., Ltd.«

SASCAHTHOFER TR KR T S A TP I8 . FRAVTEIE I %S5 B A BT S . I RIR s E AR, &

ST AR TR AT REAN .

* The basic information for this article is collected from websites and other public channels. We cannot predict
the truth and reliability of such information. If there is any mistake of such information, the conclusion of this

article might be different.

ST (FI%HA T 2012 4E 55 49 5—— T M ANBR I HE S HEAHE IR AR 3 A ) I I 21 25 1 33.6% AL # 4k

Hh S ZE T A R E IO AT

6 Including Announcement No. 49 [2012] of the Ministry of Commerce —Announcement on the Decision of
Conditional Approval of Wal-Mart Stores Inc.’s Acquisition of 33.6% Equity Interest in Niuhai Holdings upon
Antitrust Review of the Concentration of Business Operators.
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For the purpose of this article, the companies
shown in the above structure and their
businesses will be collectively referred to as
“Yihaodian.” In the above structure: (1) Niuhai
Holdings Limited (hereinafter referred to as
“Niuhai Holdings”) is the offshore financing
vehicle of Yihaodian, which was the one
invested into by Walmart; (2) Shanghai Yishiduo
E-Commerce Co., Ltd. (hereinafter referred to as
“Shanghai Yishiduo”) is the domestic operation
company of Yihaodian, which holds and
operates the online platforms of Yihaodian; and
(3) Niuhai Information Technology Co., Ltd.
(hereinafter referred to as “Niuhai Shanghai”) is
a wholly foreign owned enterprise, which
actually controls Shanghai Yishiduo through VIE
agreements.

Control. In November 2011, Walmart decided to
increase its stake in Yihaodian from 17.7% to
51.3%, which triggered the antitrust review in
China. At thattime, Yihaodian mainly engaged
in two categories of business through its online
platform www.yihaodian.com: the first was direct
engagement in sale of goods via its own online
platform (i.e. direct sale business, which does
not fall into value-added telecommunication
services); and the second was to provide online
services for other transaction parties via its own
online platform (i.e. third-party platform
business, which falls into value-added
telecommunication services). After their
antitrust review, MOFCOM approved Walmart’s
acquisition, but imposed restrictive conditions
from the perspectives of both anti-trust and
foreign investment policies, and required that
Yihaodian divest itself of the third-party platform
business while also prohibiting Walmart from
engaging in this third-party platform business
though VIE structure.

Divesture. Thereafter, in order to comply with
the above requirements made by MOFCOM,
Yihaodian on the one hand transferred its
original online platform www.yihaodian.com from
Shanghai Yishiduo to Niuhai Shanghai. On the
other hand, Yihaodian divested its third-party
platform business and transferred this business
from Shanghai Yishiduo to Shanghai Chuaniji E-
Commerce Co., Ltd. (hereinafter referred to as
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LatEaFEEaERAT.
Shanghai Chuanji E-Commerce Co., Ltd.+

“Shanghai Chuanji”), and used Shanghai
Chuanii’s online platform www.1mall.com to
continue operating the third-party platform
business. Presently, there is no public
information indicating the shareholder structure
of Shanghai Chuaniji, so we cannot identify
whether there are any connections between
Shanghai Chuaniji and Yihaodian. According to
relevant media coverage, this divesture has
caused certain adverse effects on Yihaodian’s
business and operation.

Integration. Despite the above divesture,
Walmart did not give up on Yihaodian’s third-
party platform business. On November 14,
2013, through co-investment with Shanghai
Chuaniji, Walmart established a joint venture
company named Niuhai E-Commerce
(Shanghai) Co., Ltd. (hereinafter referred to as
“Niuhai E-Commerce”) through Niuhai HK in the
Shanghai FTZ, which eventually combined the
online platform for the third-party platform
business (www.1mall.com) and online platform
for direct sale business (www.yihaodian.com)
into a new online platform operated by Niuhai E-
Commerce (www.yhd.com). Thus, Walmart
completed the integration of Yihaodian’s third-
party platform business and direct sale business
under one online platform. After the integration,
the chart below may illustrate the corporate
structure of Yihaodian:

ABIEREMLT (ABER)
Niuhai Holdings Limited (Niuhai Holdings) +

100%+

¥

HHIKRFRLT (ABEE) «
Xin Gang Ling Co., Ltd. (Niuhai HK)+

ABEFEF(LBEBRLT
Niuhai E-Commerce (Shanghai) Co., Ltd. «

FERRERFEEaReT «
Shanghai Yishiduo E-Commerce Co., Ltd+
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Il. Analysis

Shanghai FTZ’s New Policy. It was widely
reported in the media that there may be some
connections between Walmart’s recovery of
Yihaodian’s third-party platform business and
the “Negative List” issued by Shanghai FTZ for
foreign investment policy on September 29,
2013, which provides that: “[t]he proportion for
foreign investors investing in commercial E-
commerce business shall not exceed 55%, the
proportion for foreign investors investing in other
online data and transaction processing service
shall not exceed 50% (“Shanghai FTZ New
Policy”).”

China’s Existing Policy. In China, the business
of “investment in E-commerce” and “other online
data and transaction processing service” as
mentioned above belongs to value-added
telecommunication services. But before China
became a member of the WTO, the foreign
investment in the value-added
telecommunication business had always been
prohibited, until the promulgation of Catalogue of
Industries for Guiding Foreign Investment
(2002), which provides that:“ the foreign
investment in value-added telecommunication
services will have been allowed as of December
11, 2001 and the proportion of foreign investors
shall not exceed 30%; no later than December
11, 2002, the proportion will be allowed to no
more than 49%; no later than December 11,
2003, the proportion will be allowed to reach
50%.” Since then and until the latest Catalogue
of Industries for Guiding Foreign Investment
(2011), the restriction on the proportion for
foreign investment in value-added
telecommunication services has not been
altered to exceed 50%.

Media Report. Media outlets made the
assumption that since the establishment of
Niuhai E-Commerce, the new joint venture
company, was within two months from the
issuance date (September 29, 2013) of the
Negative List of Shanghai FTZ (it was
established on November 14, 2013), and since
Niuhai E-Commerce was located in the
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Shanghai FTZ, then they were probably correct
in reporting that Walmart took back Yihaodian’s
third-party platform business due to the break-
through that Shanghai FTZ has allowed foreign
investment to control the E-commerce business.

Our Understanding. It's indicated by relevant
materials that the shareholding of Walmart in
Niuhai E-Commerce is only 50%, which does
not exceed the current 50% restriction;
therefore, we are not necessarily convinced that
one can reasonably conclude that Walmart's
recovery of Yihaodian’s third-party platform
business has a direct relationship with Shanghai
FTZ New Policy. Also, we are not sure about
the reasons why Walmart’s equity ratio in the
joint venture company is only 50% under
circumstances that the Shanghai FTZ has
already allowed more shareholding. Although
we can only speculate here, it might be due to
the antitrust concern (e.g., if Walmart holds
more than 50%, an antitrust review may be
triggered), or it might be due to other reasons.

lll. Impact of the Negative List of Shanghai
FTZ on Foreign Investment in Value-added
Telecommunication Services

A. Impact on Foreign Strategic Investment
in Domestic Enterprises Engaged in
Value-added Telecommunication
Services

Although, Shanghai FTZ has not entirely lifted
the restriction limiting foreign investors to no
more than 50% equity interest in the companies
engaged in value-added telecommunication
services, and the restrictions have only eased in
certain parts of this industry (e.g., app stores
business of information service, commercial E-
commerce business of online data and
transaction processing servicese); however, the
media frenzy surrounding the event of Walmart’s
acquisition of Yihaodian might give other foreign

"2 L BT A REUR T 2013 4E 9 A 29 HAGHT (B (L) [ EH 57 5 R0 X Ab 43 9 v R 5 PR A

it (HUENE D) (2013 4E))

® please refer to Special Administrative Measures (Negative List) on Foreign Investment Access to the China
(Shanghai) Pilot Free Trade Zone (2013) promulgated by Shanghai Municipal People’s Government on

September 29, 2013;
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strategic investors who expect to invest and hold

more than 50% equity interest in domestic
enterprises engaged in value-added

telecommunication services and idea about how

to accomplish this goal (e.g., a foreign investor
can establish a joint venture company with the
target company in Shanghai FTZ and transfer
the business conducted by the target company
to the joint venture company, so that to achieve
its strategic investment in the target company).

B. Impact on VIE Structure

For more than ten years, the VIE structure has
always been a principal investment manner for
the foreign investors to invest in China’s value-
added telecommunication services, mainly for
the following reasons: (i) foreign investors are
not allowed to hold more than 50% equity
interest in value-added telecommunication
services; (2) in practice, foreign invested
enterprises experience difficulties obtaining the
required Value-added Telecommunications
Business License; (3) companies engaged in
value-added telecommunication services
experience difficulties obtaining financing
through domestic channels (e.g., loans/private
equity/IPO).

Even though Shanghai FTZ has allowed foreign
investors to hold more than 50% equity interest

in third-party platform businesses or some other

value-added telecommunication services, and it
is said that the joint venture company
established by Walmart in Shanghai FTZ has
obtained the Value-added Telecommunications

Business License (No. He Zi B1.B2-20130004)"°
which was issued by the Ministry of Industry and

Information Technology of the PRC (“MIIT”), the

following issues must be carefully noted: (1) in
practice, MIIT rarely issues the Value-added
Telecommunications Business License to

foreign invested companies, despite the fact that

MIIT issued the License to Niuhai E-Commerce,

%3 2 L h TS B AR H A B AT A S BRGS0 T 2013 4F 12 [ 6 HAA (AHL<rh 4 A R AEAN

[ 4 AR L 5 2B VPR UE> B RN - 55 19, 20 4iE)

1% please refer to Notice of Receipt of Value-added Telecommunications Business Licenses of the PRC —
No. 19 and 20 Batch released by Telecommunication and Information Service Center of
Telecommunication Research Institute of Ministry of Industry and Information Technology;
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and (2) the equity ratio of Walmart in Niuhai E-
Commerce still does not break the cap of 50%,
therefore, it cannot be assured that all of such
qualified foreign invested enterprises can obtain
the Value-added Telecommunications Business
License from the MIIT in the future.

It now seems that the impact of the Negative List
of Shanghai FTZ which partly liberalizes foreign
investment in value-added telecommunication
services is not sufficient to break the dominant
position of VIE structure in value-added
telecommunication services area—the structure
used by Walmart in its investment in Yihaodian
can be deemed as a “direct investment
structure,” which, compared with VIE structure,
is not yet good enough to meet value-added
telecommunication enterprises’ demand to list
on oversea markets to get financing.

IV. Conclusion

MIIT and Shanghai Municipal People’s jointly
promulgated Opinions about Further Open
Value-added Telecommunication Services in the
China (Shanghai) Pilot Free Trade Zone on
January 6, 2014, confirm that value-added
telecommunication services will be further
opened in Shanghai FTZ. Meanwhile, the
implementation of the Provisions on the
Administration of Foreign-invested Telecom
Enterprises will be suspended, and pilot
administration rules will be made in their place.
While it is true that Shanghai FTZ has made a
step forward in the reform of foreign investment
in the value-added telecommunication services
area it is not yet clear how much impact this step
will have on foreign investment in this area, so
we will keep an eye on it.
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Labor Law Update—The Interim Provisions on Labor

Dispatching Activities

* PRER ST B2 55
By Labor Law Department of Global Law
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Subsequent to the promulgation and
effectiveness off our amendments to the Labor
Contract Law of the People's Republic of China
(Hereunder referred to as “Labor Contract
Law”)on July 1, 2013, the Ministry of Human
Resources and Social Security adopted the
Interim Provisions on Labor Dispatching
Activities (Hereunder referred to as “Interim
Provisions”) on December 20, 2013, and which
shall come into effect on March 1, 2014.

Labor dispatch has been a unique problem in
the enforcement of Labor Contract Law. Once
the Labor Contract Law came into effect, there
was a marked increase in businesses
specializing in labor dispatch, and eventually
became excessive. Some employers even
began to use labor dispatch services as their
primary means of employment. In the view of
the Chinese officials who ultimately designed the
Labor Contract Law to provide more protection
for employees, this abuse of labor dispatch
arrangements has had the ultimate effect of
damaging the legitimate rights of the dispatched
workers.
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The Interim Provisions represent an effort by the
PRC government to address the apparent abuse
of labor dispatch arrangements by narrowing the
circumstances under which labor dispatch
arrangements can be used, by specifying the
rights and regulations of labor dispatching
entities, employers, dispatched workers, and by
protecting the legitimate rights of dispatched
workers and promoting the employers to
establish the harmonious and stable labor
relationship.

Key point 1: Specify the cap of dispatched
workers’ percentage and the interim period
arrangement

The Interim Provision restrict the number of
dispatched workers used by an employer shall
not exceed 10% of the number of its total
employees. The number of total employees
shall refer to the sum of the number of
employees who have signed labor contracts with
the employer and the number of dispatched
workers used by the contracts. Meanwhile, the
Interim Provisions give a 2-year interim period
for employers whose current percentage of
dispatched workers exceed 10% of the number
of its total employees before Interim Provisions
come into effect, provided that i) they gradually
lower the proportion of their dispatched
employees to the stipulated 10%within 2 years
upon the promulgation of Interim Provisions, and
i) they do not add new dispatched workers prior
to achieving the regulated proportion.

Key point 2: Specify the procedure of
establishing the auxiliary positions

The Interim Provisions specifies that proposals
for auxiliary employment positions, which are
primary employment positions in which
dispatched workers may be engaged, must first
be submitted to the worker's congress or to all
employees for discussion and adoption, and
then made public. The aim of this new
procedure is to give employees who are
involved in the day-to-day work of the
employer’s business some input on whether
such auxiliary position would actually be an
appropriate position for dispatched labor.
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Key point 3: Exemptions from temporary,
auxiliary or back-up positions and the
percentage restriction

Some specific types of employment situations
are exempted from the force of the Interim
Provisions. Resident representative offices of
foreign enterprises, China-based foreign
diplomatic representative agencies,
representative offices of foreign financial
institutions in China, and employers who use
International ocean-going seamen by labor
dispatch are not bound by the requirements on
using dispatched workers only for temporary,
auxiliary or back-up positions and the
percentage of dispatched workers when using
dispatched workers.

Key point 4: Extension of the dispatching
workers’ legitimate rights of equal pay for
equal work to include compensation and
benefits which are normally enjoyed by
directly hired employees

The Interim Provisions require that the legitimate
rights of equal pay for equal work to dispatched
workers’ are extended to compensation and
benefits; namely, dispatched workers are
entitled to the relevant compensation and benefit
of their job positions as if they were directly hired
workers.

Key point 5: Further clarity on the handling
of social insurance for Cross-regional Labor
dispatching

Where a labor dispatching entity dispatches
workers to regions outside its place of
registration, the dispatched workers’ social
insurance shall be enrolled in the domiciles of
the relevant employers and the dispatched
workers shall also be entitled to social
insurance.

Where a labor dispatching entity has set up a
branch or subsidiary in the domicile of an
employer, the branch or subsidiary shall enroll
the workers in social insurance, and pay the
insurance fee.
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Key point 6: Clarification of the obligations
of an employer to assist the labor
dispatching entity with work-related injuries,
occupationaldisease diagnosis, identification
procedure of dispatched workers

The Interim Provisions specify that where a
dispatched worker suffers from work-related
injuries while working for the relevant employer,
the labor dispatching entity concerned shall be
the applicant for handling the recognition of
work-related injuries, and the employer must
assist the investigation and handling. The labor
dispatch entity shall bear the corresponding
compensation liability; however it is entitled to
negotiate with the relevant employer for the
compensation.

Note: The issues of whether the compensation
mentioned hereof is the lawful obligation and the
limitation of compensation liability of the
employer still need further legislation or
clarification in juridical practice.

The employer shall be responsible for the
handling of occupationaldisease diagnosis,
identification issues when dispatched workers
apply for the occupationaldisease diagnosis and
the employer shall provide the documents
needed for the diagnosis and identification.

Key point 7: Clarifications on the
circumstances under which an employer
may return dispatched workers

Interim Provisions specifies that under any of the
following circumstances, an employer may
return a dispatched worker to the dispatching
entity:

(1) Due to the change of circumstances
prescribed in Article 40 or the economic
redundancy in Article 41 of the Labor
Contract Law;

(2) Due to the employer’s declaration of
bankruptcy, business license revocation, an
order to close down, cancellation or early
dissolution, or because the operation period
expires; or

(3) Due to that the labor dispatching agreement
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has expired

The employer is not entitled to return the
dispatched worker to the dispatching entity
according to Article 40 and Article 41 of Labor
Contract Law before the dispatching period
expires if he or she falls under the
circumstances of being diagnosed for
occupational disease , being injured at work and
the worker is confirmed to have totally or
partially lost the ability to work, being in the
period of medical treatment for illness or the
worker is during the pregnant, puerperal or
breast-feeding stage in Article 42 of the Labor
Contract Law; And the worker could only be
returned after those situations have been
resolved and the dispatching period has expired.

Key point 8: Clarification of the
circumstances of the dispatched worker’s
labor contract termination, and his or her
proper placement

A dispatched worker may terminate the labor
contract by giving a written notice to the relevant
labor dispatching entity 30 days in advance.
During the probation period, a dispatched
worker may terminate the labor contract by
notifying the relevant labor dispatching entity 3
days in advance.

Some new provisions address the rights of a
labor dispatching entity in situations where the
manner in which a dispatched worker is to be
used by the employer has changed after the
dispatched employee has been returned and is
to be re-dispatched for a similar position. Under
circumstances where a dispatched worker has
been returned and the labor dispatching entity
maintains or raises the terms of the relevant
labor contract when re-dispatching the
dispatched worker to a new employer, the labor
dispatching entity is entitled to terminate the
labor contract if the dispatched worker objects to
the new assignment. Under circumstances
where a dispatched worker has been returned
and the labor dispatching entity lowers the terms
of the relevant labor contract with a new
employer, the labor dispatching entity may not
terminate the labor contract on the grounds that
the dispatched worker objects to the new
assignment unless the dispatched worker
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propose to terminate the contract.

Where a labor dispatching entity is declared
bankrupt, has its business license revoked, is
ordered to close down, is cancelled, decides to
conduct early dissolution or because the
operation period expires, the original labor
contracts concluded thereby shall be terminated.
The employer and the labor dispatching entity
shall negotiate for the proper placement of
dispatched workers. However, please note that
further legislation and clarification is still
necessary in resolving the issues of whether the
proper placement of dispatched workers then
becomes the lawful obligation of the employer,
and how to properly place the dispatched
workers under those facts since the interim
Provisions are still unclear on this point.

Key point 9: Clarification of the
circumstances under which the dispatching
entities shall pay financial compensation to
the dispatched workers

The dispatching entity shall pay financial
compensation to the dispatched workers under
following circumstances.

(1) According to article 46 of Labor Contract
Law, dispatched worker terminate the labor
contract due to employer’s unilateral
mistake, due to the change of circumstances
of employer etc.;

(2) According to the Interim Provisions, the
contracts terminate due to that the labor
dispatching entity and the labor dispatching
workers could not reach agreement on the
return decision or the due to that a labor
dispatching entity is declared bankrupt, has
its business license revoked, is ordered to
close down, is cancelled, decides to conduct
early dissolution or because the operation
period expires.
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Overview

The history of Global Law Office dates back to
1984, when it became the first law firm in the
People’s Republic of China (the “PRC”) to take
an international perspective on its business, fully
embracing the outside world.

Today, with more than 200 lawyers practicing in
Beijing, Shanghai and Shenzhen offices in
China, Global Law Office has become a leading
Chinese law firm providing comprehensive
quality legal services to clients worldwide.

Since its establishment, Global Law Office has
provided services for numerous high-profile
cross-border and domestic transactions which
set precedents in China. At Global, we’re proud
to be one of the PRC’s most respected and well-
connected law firms, recognised as such by
international legal publications including Legal
500, Chambers and Partners, Asian Legal
Business and Asian Law & Practice.

We are committed to offering clients high quality
and efficient services that are tailored to their
need. Our main services and practice areas
include (in alphabetic order):

e Aircraft and Ship Financing

e Anti-dumping, Countervailing and Safeguard
e Antitrust and Competition

e Arbitration

e Auviation and Space

e Bankruptcy and Liquidation

e Capital Markets

e Construction and Real Estate

e Corporate and Investment
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e Disposal of Non-performing Loans
e Insurance

e Intellectual Property

e International Banking and Finance
e Labour and Employment

e Litigation

e Maritime and Transport

e Mergers and Acquisitions

e Mining and Natural Resources

e Outbound Investment

e Pharmaceutical and Healthcare

e Project Financing and Construction
e Securitisation and Structured Finance
e Tax

e Venture Capital and Private Equity

Copyright

All rights reserved. No part of this bulletin
covered by copyright can be reproduced or
copied in any form or by any means (graphic,
electronic or mechanical, including
photocopying, recording, recording typing or
information retrieval systems) without the written
permission of Global Law Office.

Disclaimer

The contents of this bulletin are for reference
only and do not constitute legal advice. We are
not responsible for any results of any actions
taken on the basis of any information contained
in this bulletin, nor for any errors or omissions.
We expressly disclaim all and any liability to any
person in respect of anything and of the
consequences of anything done or omitted to be
done by any such person in reliance upon the
whole or any part of the contents of this article. If
legal advice is required, the service of a
competent professional person should be
sought.
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Contact us

For further information on the matters covered in
this bulletin, please contact us at the addresses
set forth below.

Beijing

Global Law Office (Beijing)

15&20/F, Tower 1, China Central Place, No.81
Jianguo Road, Chaoyang District

Postcode: 100025

Tel: (86 10) 6584 6688
Fax: (86 10) 6584 6666/6677
E-mail: global@globallawoffice.com.cn

Shanghai

Global Law Office (Shanghai)

30 F, Shanghai Square, No. 138, Middle Huai
Hai Road, Shanghai

Postcode: 200021

Tel: (86 21) 6375 6722
Fax: (86 21) 6375 6723
E-mail: shanghai@globallawoffice.com.cn

Shenzhen

Global Law Office (Shenzhen)

1501-1502 Tower 1, Excellence Century Center,
Fuhua 3 Road, Futian District, Shenzhen
Postcode: 518048

Tel:(86 755) 2380 7046
Fax:(86 755) 2380 7137
E-mail: shenzhen@globallawoffice.com.cn
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